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would be without a remedy. As the law stands to-day, the city would 
be deemed to be exercising a governmental function in both cases, 
although no policy operates to exempt it from liability in the latter 
case. To apply the same rule to both cases simply because both injuries 
resulted from the acts of the same city department seems to be a most 
unreasonable conclusion. 

Clauses in Contracts Excusing Default in Performance. — The 
increasing prevalence of clauses in contracts providing for exemption 
from liability because of inability to perform, or relieving one from 
the obligation to perform, under specified conditions or in circum- 
stances "beyond the control" of the defaulting party, has been calling 
more and more for a consistent definition by the courts of their attitude 
toward such clauses. The pronouncements of the courts have rep- 
resented diverse views of commercial understanding, which ultimately 
influences the interpretation of contracts. Some courts have been 
generous to the party setting up such clause as a defence for non- 
performance, 1 recognizing that a change of circumstances might make 
performance commercially impossible and, therefore, afford a ground 
for avoiding the obligation within the meaning of the usual clause. 2 
The same 3 and other courts have at times subjected these clauses to a 
most stringent interpretation unfavorable to the party asserting them, 4 
narrowly limiting, by the rule of ejusdem generis, the phrase, "other 
causes beyond our control", to the specific causes that might have been 
mentioned. A number of courts, in permitting the defaulting party 

"See Peter Dixon & Sons Ltd. v. Henderson, Craig, & Co. (Ct. of App. 
1918) 118 L. T. R. 328; Tennants (Lancashire), Ltd v. C. S. Wilson & 
Co., Ltd. [1917] A. C. 49S, reversing [1917] 1 K. B. 208; Stein v. Chemical 
Importing & Mfg. Co. (1916) 55 N. Y. L. J. 285, aff'd (1917) 178 App. 
Div. 892, 164 N. Y. Supp. 1115; Weber v. Collins (1897) 139 Mo. 501, 41 
S. W. 249; cf. Carolina Spruce Co. v. Black Mt. Ry. (1917) 139 Tenn. 
137, 143, 201 S. W. 154. 

2 See the dissenting opinion of Neville, J., in Tennants (Lancashire), 
Ltd. v. C. S. Wilson & Co., Ltd. [1917] 1 K. B. 208, 219, and especially 
the majority opinions in [1917] A. C. 495, 509. Cf. Davis v. Columbia 
Coal Mining Co. (1898) 170 Mass. 391, 397, 49 N. E. 629. 

'See Bolckow, Vaughan, & Co. (Ltd.) v. Compania Minera de Sierra 
Minera (K. B. Div. 1916) 32 T. L. R. 404. (The threat of intensive sub- 
marine warfare caused a scarcity of tonnage and a subsequent rise in 
freight rates, so that if the defendants were to perform they would have 
had to give away their goods and lose 2s. 6d. a ton on each ton delivered; 
nevertheless, the defendants were not excused) ; S. Instone & Co. (Ltd.) 
v. Speeding, Marshall & Co. (K. B. Div. 1915) 32 T. L. R. 202 (Owing 
to the war and the enlistment of miners, the price of coal rose 88 per 
cent; the court said that the price had not risen sufficiently to entitle the 
defendants to suspend deliveries^ ; cf. Greenway Bros. (Ltd.) v. S. F. 
Jones & Co. (K. B. Div. 1915) 32 T. L. R 184. 

*See Standard Silk Dyeing Co. v. Roessler & Hasslacher Chemical Co. 
(D. C. 1917) 244 Fed. 250 (The word "war" was said to refer only to 
America's entrance into the war and not to the contingency of a British 
order in council cutting off the supply from Germany.) ; Cannistraci v. 
James Chieves & Co. (1917) 165 N. Y. Supp. 933; cf. B. P. Ducas Co. v. 
Bayer Co. (1916) 163 N. Y. Supp. 32. 

5 See Davids Co. v. Hoffmann-La Roche Chemical Works (1917) 178 
App. Div. 855, 166 N. Y. Supp. 179, reversing (1916) 97 Misc. 33, 160 
N. Y. Supp. 973; Standard Silk Dyeing Co. v. Roessler & Hasslacher 
Chemical Co., supra, footnote 4. 
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to avail himself of such clause, have decided that the inability to 
perform was caused by the specific contingencies provided against; 6 
or that the contingencies existed which might fairly relieve the obligor 
from his duty to perform. 7 In refusing to permit the defaulting party 
to set up such clause as a defense, the courts have placed their decisions 
on the ground that the cause of this default was not such a cause as 
was within the meaning of the clause; 8 or on the ground that the 
happening of the contingency provided against was not the proximate 
cause — and, hence, no cause in law, — of the default. 9 

What constitutes the cause of inability to perform and what con- 
stitutes inability to perform are fair questions essential to the deter- 
mination whether the defaulting party ought to be relieved. The cases 
are indeed rare where performance is absolutely impossible; usually, 
even under the most abnormal conditions, performance can be had, if 
the obligor is willing to pay regardless how ruinous the additional cost 

"Metropolitan Coal Co. v. Billings (1909) 202 Mass. 457, 89 N. E. 
115; McKeefrey v. Connellsville Coke & Iron Co. (C. C. A. 1893) 56 Fed. 
212; Oakman v. Boyce (1868) 100 Mass. 477; Weber v. Collins, supra, 
footnote 1; Del., h. & W. R. R. v. Bowns (1874) 58 N. Y. 573 (Where the 
obligor by reducing the wages of his employees effected a walkout, he 
was nevertheless excused.). 

7 See the opinions of Lehman, J., in Stein v. Chemical Importing & 
Mfg. Co., supra, footnote 1; B. P. Ducas v. Bayer Co., supra, footnote 
4; Davids Co. v. Hoffmann-La Roche Chemical Works (1916) 97 Misc. 
33, 160 N. Y. Supp. 973, reversed (1917) 178 App. Div. 855, 166 N. Y. 
Supp. 179. See Davis v. Columbia Coal Mining Co., supra, footnote 
2; Milliken v. Keppler (1896) 4 App. Div. 42, 38 N. Y. Supp. 738; Jessup 
& Moore Paper Co. v. Piper (C. C. 1902)- 133 Fed. 108; Peter Dixon & 
Sons Ltd. v. Henderson, Craig & Co., supra, footnote 1 ; Tennants (Lan- 
cashire), Ltd v. C. S. Wilson & Co., Ltd., supra, footnote 1. 

"See Board of Commerce of Ann Arbor v. Security Trust Co. (C. C. 
A. 1915) 225 Fed. 454, 459 (Bankruptcy was not a cause included in 
"other causes beyond the control of the company" by the rule ejusdem 
generis.) ; Standard Silk Dyeing Co. v. Roessler & Hasslacher Chemical 
Co., supra, footnote 4 (A British order in council putting an embargo on 
goods shipped from Germany was not within the meaning of the phrase, 
"causes beyond their control") ; Davids Co. v. Hoffmann-La Roche Chemi- 
cal Works, supra, footnote 5 (War and the subsequent embargo by the 
producing country were not "contingencies beyond our control" by the 
rule ejusdem generis.) ; Mahoney v. Smith (1909) 132 App. Div. 291, 116 
N. Y. Supp. 1091 (A lockout was no excuse under the strike clause.) ; but 
cf. Del., L. & W. R. R. v. Bowns, supra, footnote 6 (Where the obligor 
by reducing the wages of his employees effected a walkout, he was never- 
theless excused.); McLeod v. Genies (1890) 31 Neb. 1, 47 N. W. 473 
(Where the contractor failed to pay wages so that his workers quit, he 
was not excused under the strike clause.). 

'See Bolckow, Vaughan, & Co. (Ltd.) v. Compania Minera de Sierra 
Minera, supra, footnote 3 (The cause of the defendants' inability to per- 
form was the unjustified breach of contract by the parties with whom the 
defendants contracted in pursuance of their duty under this contract.) ; 
Cannistraci v. James Chieves & Co., supra, footnote 4; Jones & Adams Co. 
v. Cons. Coal Co. of St Louis (1907) 134 III. App. 523, aff'd (1918) 232 
111. 326, 83 N. E. 851 ; W. K. Niver Coal Co. v. Cheronea S. S. Co. (C. 
C. A. 1905) 142 Fed 402 (The strike was not the proximate cause of 
the delay, but the harbor congestion.) ; B. P. Ducas Co. v. Bayer Co., 
supra, footnote 4; Garfield, etc. Coal Co. v. Penn. Coal, etc. Co. (1908) 199 
Mass. 22, 84 N. E. 1020. 
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to him might be. Where a man enters into a contract obligating 
himself to perform at some future time, especially where performance 
extends over a long period, it seems reasonable to assume that the 
parties contemplated the continuance of normal conditions as the 
precedent condition to the continuance of the obligation to perform, 
the more so if a clause to such effect has been inserted in the contract. 
By assuming contractual obligations the parties are looking to a 
mutually profitable outcome, and, it is fair to say, the expectation of 
the continuance of relatively normal conditions was the basis for the 
calculations which resulted in the inception of the contract. 

Ought not the court, in moulding the obligation to be imposed upon 
the promisor, give effect to such expectation and understanding, par- 
ticularly if a clause has. been inserted referring to the release of the 
obligor from his duty to perform under certain conditions? Even in 
contracts without such clauses, where performance was to be within a 
reasonable time, some courts have excused delays in performance caused 
by unexpected contingencies for which the party in default was not 
responsible. 10 Surely, where there has been a material change in 
conditions, quite unexpected, making performance commercially im- 
possible, and the obligor has done everything that was expected of one 
entering such a contract, the court, in view of the extreme difficulty 
of providing specifically for all the contingencies which might create 
such a situation of commercial impossibility, ought not to subject such 
clauses as "beyond our control" to stringent interpretation adverse to 
the party asserting them. 11 In a period of unsettled industrial condi- 
tions the business community needs some method of contracting in 
such a way that in the event of inability to perform because of causes 
beyond the control of the defaulting party, such unfortunate one be 
not compelled to pay his pound of flesh. 

In the recent case of DeGrasse Paper Co. v. Northern New York 
Coal Co. (4th Dept, 1919) 190 App. Div. 227, 179 N. T. Supp. 788, the 
defendant, a jobber, contracted to deliver coal to the plaintiffs over a 
period of several months, subject to a clause relieving the parties from 
performing under certain conditions. 12 The defendant filed this con- 
tract with the producer, thereby placing its order. Labor troubles and 
car shortage limited the production of the mine somewhat, but there 

"See Richland Queen S. S. Co. v. Buffalo Dry Dock Co. (C. C. A. 
1918) 254 Fed. 668 (What was a reasonable time was determined in view 
of conditions which arose subsequently to the inception of the contract.) ; 
(1919) 19 Columbia Law Rev. 224, 225, and n. 7. The adverse criticism of 
this decision in 19 Columbia Law Rev. 224, 226, is dissented from by 
the present writer. It seems that the court was giving effect to a similar 
business understanding. But cf. Richards & Co. v. Wreschner (1915) 156 
N. Y. Supp. 1054, aff'd (1916) 174 App. Div. 484, 158 N. Y. Supp. 1129. 

"See the opinions referred to in footnotes 2 and 7, especially Lehman, J. 

""(6) This contract is made subject to strikes, accidents, car supply, 
or other causes beyond the control of either party. The buyer and seller, 
recognizing the uncertainty of absolute deliveries, it is hereby mutually 
acknowledged that the intent of this agreement is not to hold either party 
for damages accruing through failure to carry out the contract when such 
failure is due to reasons beyond the control of the party in default, but 
that the material shall be shipped by the seller and accepted by the buyer 
as per deliveries specified, so far as the labor, the physical conditions 
existing at the plants of the buyer and seller, respectively, and the ability 
of transportation companies will permit." 



NOTES 779 

was produced more than enough to satisfy this particular contract. 
However, this change of circumstance caused a sharp rise in the price 
of coal at the mine, making it impossible for the jobber to obtain the 
coal to fulfill this contract at the price it expected to pay when it 
entered this contract and filed it with the producer. In an action for 
breach of contract, the defendant sought to avail itself of the pro- 
tection of this clause. The court, in reversing a judgment for the 
defendant based on a jury finding, and in granting a new trial, declared 
that the defendant's inability to perform was caused not by the strikes 
and car shortage, but by its failure "so to protect itself, by purchase 
or by adequate contractual relations with third parties, so that it might 
obtain the portion of the coal produced which was necessary to the 
fulfillment of the contract with the plaintiff" ; that though a "producer, 
providing he had sold to the reasonable capacity of his mine, might 
be relieved upon the happening of the events presented by the evidence 
in this case", the defendant was not. 

When the court requires that strikes and car shortage must be the 
proximate cause of the inability to perform to excuse the defendant, 
it is articulating the sound attitude of many courts; 13 but when it 
adds that the defendant "was not excused under the evidence by reason 
of the strike clause", the court is virtually making a rule of law that 
a jobber in entering a contract must in turn make a contract con- 
trolling the source of his supply in order to avail himself of the defence 
offered by the clause. 14 Whether one entering such a contract ought 
for the protection of the obligee and himself secure the certainty of 
performance by contracting with others seems properly a question of 
fact for a jury, whose determinations should be controlled by an 
examination of all the circumstances to decide whether the defendant 
was expected or should he expected to contract with others; or by the 
existence of any special custom requiring him to do so. 

When a man assumes an obligation to supply a plant over a long 
period with a commodity essential to the plant's uninterrupted operation 
and must get the commodity from others, he might reasonably be 

"See the cases cited supra, footnotes 6, 7, 8, and 9. 

"In Bolckow, Vaughan, & Co. (Ltd.) v. Compania Minera de Sierra 
Minera, supra, footnote 3, the court said: ". . . where the contract 
provides for exemption in the case of war preventing deliveries the parties 
clearly contemplate the possibility of prevention and the seller's contract is 
not that he will deliver in all events. The other observation is that no 
seller can claim exemption if he has failed to protect himself by the 
requisite covering contracts where_ it is usual and prudent so to do. A 
seller cannot choose to take the risks of the market and then, when the 
market has gone against him, claim protection. In such a case he is pre- 
vented not by the war but by his own imprudence." However, in that 
case where the party with whom the defendants had contracted to carry 
the goods to the plaintiffs refused to perform, claiming exemption under 
a clauseon the "restraint of princes", which the court said did not excuse 
the carrier from performing, the defendants were still held liable. 

In Cannistraci v. James Chieves & Co., supra, footnote 4, where the 
facts were similar, the court said in holding the defendants liable : "The 
fact, if it be a fact, that the party f rorn whom the defendants expected to 
obtain the goods broke its contract with the defendants can afford no 
excuse for the defendants not complying with their contract with the 
plaintiff, unless they show that by reason- of one of the causes men- 
tioned in the contract they were unable to obtain the article they had 
agreed to sell to their customers." 
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expected, in an unsettled period like the present, to assure performance 
by contracting with others. But on the other hand, under ordinary 
conditions, there might be no such expectation. It is unfortunate that 
the Appellate Division should have reserved this question of fact for 
the court, instead of leaving to the jury to determine whether in the 
light of business expectations, a reasonably prudent business man in 
the defendant's position would have so contracted. 

Possession of "Lost" Goods. — The recent case of Foulhe v. New 
York Consolidated R. R. 1 has again raised the question of the nature 
of possession of "lost" goods. A package was found on a seat of a 
subway car by a passenger, who attempted to leave the car with it, 
when he was requested by the general trainmaster to turn over the 
package to the railroad. He refused and, was arrested, but acquitted 
of the charge of petty larceny, — the package had been found to contain 
a five cent loaf of bread. Then he, in turn, sued the subway company 
for false imprisonment and malicious prosecution, but was unsuccessful. 
Collin, J., said, 2 for the court: "The evidence did not permit the jury 
to find that the package was abandoned. . . . The package was 
not lost property'. It was 'mislaid property' or left property'. . . . 
After the passenger owner had left the car, forgetting to take the 
package with him, the plaintiff knew the package was not lost prop- 
erty. ... It then had become in the custody and potential actual 
possession of the defendant. It was the right of the defendant and its 
duty to become as to it and its owner a gratuitous bailee. . . As to 
everybody except the true owner of the package, the defendant had the 
right of the owner to have and defend its custody and direct posses- 
sion." 3 

A long line of cases, both in England and America, has settled that 
a finder of "lost" property acquires both possession and a right 4 to 
possession good against everyone 6 but the last possessor, who is usually, 

'(N. Y. 1920) 127 N. E. 236. 
'Ibid., at p. 238. 

"Since the action in this case was one for false imprisonment and 
malicious prosecution, the discussion by the court as to possession seems 
mere dictum, and whether the package was "lost" or "mislaid" would be 
immaterial. 

The court also did not consider an earlier New York case, mentioned 
in New York & H. R. R. v. Haws (1874) 56 N. Y. 175, modifying (1873) 
35 N. Y. Super. Ct. 372, in which a finder of money in a railroad car 
recovered a verdict against the railroad company, to which he had given 
it to hold for the owner. Only the appearance of the owner after this 
verdict, enabled the company to avoid execution on the judgment by a bill 
in equity to determine its rights. The finder, however, was allowed his 
costs. 

*Right in rem, or "multital" right. Hohfeld, Fundamental Legal Con- 
ceptions as Applied in Judicial Reasoning (Yale Univ. Press ed., 1919) 73; 
Cook, Powers of Courts of Equity (1915) 15 Columbia Law Rev. 40. 

In many jurisdictions, there are statutes (civil and criminal) concern- 
ing lost goods. See N. Y. Penal Law §§949, 1300; 1 Stimson, Am. Stat. 
Law §4325; Gen. St. Conn. (1918) §237, c. 219; Mass. Rev. Laws (1902) 
c. 93-95. 

"Armory v. Delamirie (1722) 1 Str. 505 (Chimney sweep finder re- 
covered in trover for jewel kept by stranger) ; 19 Cyc. 535 and note 3,541. 
In the following cases, first finders were allowed to recover from later 



